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(3) Comments received from the LRA 
and the time and effort invested by the 
LRA in the planning process should be 
considered when the Secretary con-
cerned is reviewing a late request. 

§ 174.8 Screening for properties cov-
ered by the Base Closure Commu-
nity Redevelopment and Homeless 
Assistance Act of 1994, cross-ref-
erence. 

The Departments of Defense and 
Housing and Urban Development have 
promulgated regulations to address 
state and local screening and approval 
of redevelopment plans for installa-
tions covered by the Base Closure Com-
munity Redevelopment and Homeless 
Assistance Act of 1994 (Pub. L. 103–421). 
The Department of Defense regulations 
can be found at part 176 of this title. 
The Department of Housing and Urban 
Development regulations can be found 
at 24 CFR part 586. 

§ 174.9 Economic development convey-
ances. 

(a) The Secretary concerned may 
transfer real property and personal 
property to the LRA for purposes of job 
generation on the former installation. 
Such a transfer is an Economic Devel-
opment Conveyance (EDC). 

(b) An LRA is the only entity eligible 
to receive property under an EDC. 

(c) The Secretary concerned shall use 
the completed application, along with 
other relevant information, to decide 
whether to enter into an EDC with an 
LRA. An LRA may submit an EDC ap-
plication only after it adopts a redevel-
opment plan. The Secretary concerned 
shall establish a reasonable time pe-
riod for submission of an EDC applica-
tion after consultation with the LRA. 

(d) The application shall include: 
(1) A copy of the adopted redevelop-

ment plan. 
(2) A project narrative including the 

following: 
(i) A general description of the prop-

erty requested. 
(ii) A description of the intended 

uses. 
(iii) A description of the economic 

impact of closure or realignment on 
the local community. 

(iv) A description of the economic 
condition of the community and the 

prospects for redevelopment of the 
property. 

(v) A statement of how the EDC is 
consistent with the overall redevelop-
ment plan. 

(3) A description of how the EDC will 
contribute to short- and long-term job 
generation on the installation, includ-
ing the projected number and type of 
new jobs it will assist in generating. 

(4) A business/operational plan for de-
velopment of the EDC parcel, including 
at least the following elements: 

(i) A development timetable, phasing 
schedule, and cash flow analysis. 

(ii) A market and financial feasi-
bility analysis describing the economic 
viability of the project, including an 
estimate of net proceeds over the 
planned life of the redevelopment 
project, but in no event for less than 
fifteen years after the initial transfer 
of property, and the proposed consider-
ation or payment to the Department of 
Defense. The proposed consideration 
should describe the methodology for 
payment and include draft documents 
or instruments proposed to secure such 
payment. 

(iii) A cost estimate and justification 
for infrastructure and other invest-
ments needed for redevelopment of the 
EDC parcel. 

(iv) A proposed local investment and 
financing plan for the development. 

(5) A statement describing why an 
EDC will more effectively enable 
achievement of the job generation ob-
jectives of the redevelopment plan re-
garding the parcel requested for con-
veyance than other federal real prop-
erty disposal authorities. 

(6) Evidence of the LRA’s legal au-
thority to acquire and dispose of the 
property. 

(7) Evidence that: 
(i) The LRA has authority to perform 

the actions required of it, pursuant to 
the terms of the EDC, and 

(ii) That the officers submitting the 
application and making the representa-
tions contained therein on behalf of the 
LRA have the authority to do so. 

(8) A commitment from the LRA that 
the proceeds from any sale or lease of 
the EDC parcel (or any portion thereof) 
received by the LRA during at least 
the first seven years after the date of 
the initial transfer of property, except 
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proceeds that are used to pay consider-
ation to the Secretary concerned under 
paragraph (h) of this section, shall be 
used to support economic redevelop-
ment of, or related to, the installation. 
In the case of phased transfers, the 
Secretary concerned shall require that 
this commitment apply during at least 
the first seven years after the date of 
the last transfer of property to the 
LRA. For the purposes of calculating 
this reinvestment period, a lease in fur-
therance of conveyance shall con-
stitute a transfer. The use of proceeds 
to pay for, or offset the costs of, public 
investment on or related to the instal-
lation for any of the following purposes 
shall be considered a use to support the 
economic redevelopment of, or related 
to, the installation— 

(i) Road construction; 
(ii) Transportation management fa-

cilities; 
(iii) Storm and sanitary sewer con-

struction; 
(iv) Police and fire protection facili-

ties and other public facilities; 
(v) Utility construction; 
(vi) Building rehabilitation; 
(vii) Historic property preservation; 
(viii) Pollution prevention equipment 

or facilities; 
(vix) Demolition; 
(x) Disposal of hazardous materials 

and hazardous waste generated by dem-
olition; 

(xi) Landscaping, grading, and other 
site or public improvements; and 

(xii) Planning for or the marketing of 
the development and reuse of the in-
stallation. 

(9) A commitment from the LRA to 
execute the agreement for transfer of 
the property and accept control of the 
property within a reasonable time, as 
determined by the Secretary concerned 
after consultation with the LRA, after 
the date of the property disposal record 
of decision. The determination of rea-
sonable time should take account of 
the ability of the Secretary concerned 
to provide the deed covenants, or cov-
enant deferral, provided for under sec-
tion 120(h)(3) and (4) of the Comprehen-
sive Environmental Response, Com-
pensation, and Liability Act of 1980 (42 
U.S.C. 9620(h)(3) and (4)). 

(e) The Secretary concerned shall re-
view the application and, to the extent 

practicable, provide a preliminary de-
termination within 30 days of receipt 
as to whether the Military Department 
can accept the application for negotia-
tion of terms and conditions, subject to 
the following findings: 

(1) The LRA submitting the applica-
tion has been duly recognized by the 
DoD Office of Economic Adjustment; 

(2) The application is complete. With 
respect to the elements of the applica-
tion specified in paragraph (d)(6) and 
(d)(7)(i) of this section, the Secretary 
concerned may accept the application 
for negotiation of terms and conditions 
without this element, provided the Sec-
retary concerned is satisfied that the 
LRA has a reasonable plan in place to 
provide the element prior to transfer of 
the property; and 

(3) The proposed EDC will more effec-
tively enable achievement of the job 
generation objectives of the redevelop-
ment plan regarding the parcel re-
quested than the application of other 
federal real property disposal authori-
ties. 

(f) Upon acceptance of an EDC appli-
cation, the Secretary concerned shall 
determine if the proposed terms and 
conditions are fair and reasonable. The 
Secretary concerned may propose and 
negotiate any alternative terms or con-
ditions that the Secretary considers 
necessary. The following factors shall 
be considered, as appropriate, in evalu-
ating the terms and conditions of the 
proposed transfer, including price, time 
of payment, and other relevant meth-
ods of compensation to the Federal 
government: 

(1) Local economic conditions and ad-
verse impact of closure or realignment 
on the region and potential for eco-
nomic recovery through an EDC. 

(2) Extent of short- and long-term job 
generation. 

(3) Consistency with the entire rede-
velopment plan. 

(4) Financial feasibility of the devel-
opment and proposed consideration, in-
cluding financial and market analysis 
and the need and extent of proposed in-
frastructure and other investments. 

(5) Extent of state and local invest-
ment, level of risk incurred, and the 
LRA’s ability to implement the rede-
velopment plan. Higher risk assumed 
and investment made by the LRA 
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should be recognized with more favor-
able terms and conditions, to encour-
age local investment to support job 
generation. 

(6) Current local and regional real es-
tate market conditions, including mar-
ket demand for the property. 

(7) Incorporation of other Federal 
agency interests and concerns, includ-
ing the applicability of other Federal 
surplus property disposal authorities. 

(8) Economic benefit to the Federal 
Government, including protection and 
maintenance cost savings, environ-
mental clean-up savings, and antici-
pated consideration from the transfer. 

(9) Compliance with applicable Fed-
eral, state, interstate, and local laws 
and regulations. 

(g) The Secretary concerned shall ne-
gotiate the terms and conditions of 
each transaction with the LRA. The 
Secretary concerned shall have the dis-
cretion and flexibility to enter into 
agreements that specify the form of 
payment and the schedule. 

(h)(1) The Secretary concerned may 
accept, as consideration, any combina-
tion of the following: 

(i) Cash, including a share of the rev-
enues that the local redevelopment au-
thority receives from third-party buy-
ers or lessees from sales and leases of 
the conveyed property (i.e., a share of 
the revenues generated from the rede-
velopment project); 

(ii) Goods and services; 
(iii) Real property and improve-

ments; and 
(iv) Such other consideration as the 

Secretary considers appropriate. 
(2) The consideration may be accept-

ed over time. 
(3) All cash consideration for prop-

erty at a military installation where 
the date of approval of closure or re-
alignment is before January 1, 2005, 
shall be deposited in the account estab-
lished under Section 2906(a) of the De-
fense Base Closure and Realignment 
Act of 1990 (part A of title XXIX of 
Pub. L. 101–510; 10 U.S.C. 2687 note). All 
cash consideration for property at a 
military installation where the date of 
approval of closure or realignment is 
after January 1, 2005, shall be deposited 
in the account established under Sec-
tion 2906A(a) of the Defense Base Clo-
sure and Realignment Act of 1990 (part 

A of title XXIX of Pub. L. 101–510; 10 
U.S.C. 2687 note). 

(4) The Secretary concerned may use 
in-kind consideration received from an 
LRA at any location under control of 
the Secretary concerned. 

(i) The LRA and the Secretary con-
cerned may agree on a schedule for sale 
of parcels and payment participation. 

(j) Additional provisions shall be in-
corporated in the conveyance docu-
ments to protect the Department’s in-
terest in obtaining the agreed upon 
consideration, which may include such 
items as predetermined release prices, 
accounting standards, or other appro-
priate clauses designed to ensure pay-
ment and protect against fraudulent 
transactions. Every agreement for an 
EDC shall contain provisions allowing 
the Secretary concerned to recoup 
from the LRA such portion of the pro-
ceeds from a sale or lease by the LRA 
as the Secretary concerned determines 
appropriate if the LRA does not use the 
proceeds to support economic redevel-
opment of or related to the installation 
during the period specified in para-
graph (d)(8) of this section. The Sec-
retary concerned and an LRA may 
enter into a mutually agreed participa-
tion agreement which may include 
input by the Secretary concerned on 
the LRA’s disposal of EDC parcels. 

(k) The Secretary concerned should 
take account of property value but is 
not required to formally determine the 
estimated fair market value of the 
property for any EDC. The consider-
ation negotiated should be based on a 
business plan and development pro- 
forma that assumes the uses in the re-
development plan. The Secretary con-
cerned may determine the nature and 
extent of any additional information 
needed for purposes of an informed ne-
gotiation. This may include, but is not 
limited to, an economic and market 
analysis, construction estimates, a real 
estate pro forrma analysis, or an ap-
praisal. To the extent not prohibited 
by law, information used should be 
shared with the LRA. 

(l) After evaluating the application 
based upon the criteria specified in 
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paragraph (f) of this section, and nego-
tiating terms and conditions, the Sec-
retary concerned shall present the pro-
posed EDC to the Deputy Under Sec-
retary of Defense (Installations and 
Environment) for formal coordination 
before announcing approval of the ap-
plication. 

[76 FR 70880, Nov. 16, 2011] 

§ 174.10 [Reserved] 

§ 174.11 Leasing of real property to 
non-Federal entities. 

(a) Leasing of real property to non- 
Federal entities prior to the final dis-
position of closing and realigning in-
stallations may facilitate state and 
local economic adjustment efforts and 
encourage economic redevelopment, 
but the Secretary concerned will al-
ways concentrate on the final disposi-
tion of real and personal property. 

(b) In addition to leasing property at 
fair market value, to assist local rede-
velopment efforts the Secretary con-
cerned may also lease real and personal 
property, pending final disposition, for 
less than fair market value if the Sec-
retary determines that: 

(1) A public interest will be served as 
a result of the lease; and, 

(2) The fair market value of the lease 
is unobtainable or not compatible with 
such public benefit. 

(c) Pending final disposition of an in-
stallation, the Secretary concerned 
may grant interim leases which are 
short-term leases that make no com-
mitment for future use or ultimate dis-
posal. When granting an interim lease, 
the Secretary will generally lease to 
the LRA but can lease property di-
rectly to other entities. If the interim 
lease (after complying with NEPA) is 
entered into prior to completion of the 
final disposal decisions, the term may 
be for up to five years, including op-
tions to renew, and may contain re-
strictions on use. Leasing should not 
delay the final disposal of the property. 
After completion of the final disposal 
decisions, the term of the lease may be 
longer than five years. 

(d) If the property is leased for less 
than fair market value to the LRA and 
the interim lease permits the property 
to be subleased, the interim lease shall 
provide that rents from the subleases 

will be applied by the lessee to the pro-
tection, maintenance, repair, improve-
ment, and costs related to the property 
at the installation consistent with 10 
U.S.C. 2667. 

§ 174.12 Leasing of transferred real 
property by Federal agencies. 

(a) The Secretary concerned may 
transfer real property that is still 
needed by a Federal agency (which for 
purposes of this section includes DoD 
Components) to an LRA provided the 
LRA agrees to lease the property to 
the Federal agency in accordance with 
all statutory and regulatory guidance. 

(b) The decision whether to transfer 
property pursuant to such a leasing ar-
rangement rests with the Secretary 
concerned. However, a Secretary shall 
only transfer property subject to such 
a leasing arrangement if the Federal 
agency that needs the property agrees 
to the leasing arrangement. 

(c) If the subject property cannot be 
transferred pursuant to such a leasing 
arrangement (e.g., the relevant Federal 
agency prefers ownership, the LRA and 
the Federal agency cannot agree on 
terms of the lease, or the Secretary 
concerned determines that such a lease 
would not be in the Federal interest), 
such property shall remain in Federal 
ownership unless and until the Sec-
retary concerned determines that it is 
surplus. 

(d) If a building or structure is pro-
posed for transfer pursuant to this sec-
tion, that which is leased by the Fed-
eral agency may be all or a portion of 
that building or structure. 

(e) Transfers pursuant to this section 
must be to an LRA. 

(f) Either existing Federal tenants or 
Federal agencies desiring to locate 
onto the property after operational clo-
sure may make use of such a leasing 
arrangement. The Secretary concerned 
may not enter into such a leasing ar-
rangement unless: 

(1) In the case of a Defense Agency, 
the Secretary concerned is acting in an 
Executive Agent capacity on behalf of 
the Agency that certifies that such a 
leasing arrangement is in the interest 
of that Agency; or, 

(2) In the case of a Military Depart-
ment, the Secretary concerned cer-
tifies that such a leasing arrangement 
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